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IN THE COURT OF THE SUB-DIVISIONAL JUDICIAL MAGISTRATE (S),   

                  SONITPUR, TEZPUR 

   G.R. CASE No. 674/2015 

                                   U/S 379/411 IPC 

              State 

                                             Vs 

1. Mafizul Islam 

2. Babul Hussain             ………….…Accused Persons 

 

PRESENT: Sri B. Acharyya, LL.M., A.J.S. 

                  Sub-Divisional Judicial Magistrate (S), Sonitpur, Tezpur 

Appearances: 

For the Prosecution:           Sri R. Goswami, Ld. APP.  

For the Defence:               Sri B.K Basumatary, Ld. Adv. 

Charge Framed on:              20.05.2016 

 

Date of Evidences:               26.12.2016, 28.08.2017 & 26.02.2018  

Date of Argument:             03.08.2019 

Date of Judgment:             17.08.2019 

                             J U D G M E N T 

1.  The case of the Prosecution in brief is that informant ASI Pradip Kumar Nath of 

Mahabhairab OP has filed an FIR on 31.03.2015 stating, inter-alia, that on 30.03.2015 

while he along with his staff were executing NAKA Checking duty at NH 37(A), then 

he tried to stop one Tata Magic vehicle bearing No. AS-02 AC-1575 but the driver and 

the other person of the said vehicle tried to flee and then he and his staff stopped the 

vehicle and found that there are five numbers of Cello Pump in the vehicle. On 

enquiry the driver of the vehicle could not show any documents of the Cello Pump 
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and they said that they were taking the said pump to Sootea but directly could not 

say about the place and on enquiry they said their name as Mafizul Islam, the driver 

and Babul Hussain as handyman of the said vehicle. Informant suspected that they 

had stolen the said pump set from Nagaon and going towards Sootea for selling. 

Hence, the case.  

 

2.  The O.C Tezpur P.S on receiving the FIR registered a case vide Tezpur P.S Case No. 

326/15 u/s 379/411 of the Indian Penal Code. After investigation, the I.O laid down 

the Charge sheet under Section 379/411 of the Indian Penal Code against accused 

persons Mafizul Islam and Babul Hussain for trial.  

 

3.  On appearance before the court, accused person was furnished with copies of 

relevant documents u/s 207 of the Cr.P.C. Upon perusal of the case record and on 

hearing the Learned Counsels for both sides, charge u/s 379/411 of Indian Penal 

Code was framed and the same was read over and explained to the accused persons 

and they pleaded not guilty and claimed to be tried. 

 

4.  The Prosecution examined 5 (five) witnesses including the informant of this case. 

Thereafter, Ld. APP has prayed to close the evidence of the prosecution and 

accordingly, prayer was allowed. 

 

5.  The recording of statement of the accused persons’ u/s 313 of the Cr.P.C was done to 

which they denied the questions put to them. The accused persons declined to 

adduce any evidence in their defence. 

 

6.  Heard the arguments put forward by the learned counsel for the accused person and 

the learned APP for the State and also perused the evidences and materials on 

record.   

      POINTS FOR DETERMINATION: 

7.  The following Points have been taken up for determination and discussion in the case: 

 

1. Whether the accused persons on 31.03.2015 at Paruwa Chariali at National 

Highway 37A were found in possession of stolen cello pumps which was stolen 

property and thereby committed an offence punishable under Section 411 of the 

Indian Penal Code? 
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2. Whether the accused persons on the same date and place, committed theft of 

cello pumps from the possession of the owner and thereby committed an 

offence punishable under Section 379 of the Indian Penal Code? 

        DISCUSSION, DECISION & REASONS THEREOF: 

8.  Sri Arun Bawri as PW 1 had deposed that he knows the informant of this case but he 

failed to identify the accused. He stated that he does not know about the Cello 

Pumps. He further stated that he had gone to Mahabhairab outpost to lodge an 

ejahar and was asked to put his signature on the seizure list of water pump and 

accordingly, he put his signature on the seizure list. Exhibit 1 is the seizure list and 

Exhibit 1(1) is his signature. 

 In his cross examination, PW 1 has stated that he did not from whom the pumps 

were seized. He stated that Ext. 1 mentioned the description of the seized pumps.  

9.  Abdul Gafur as PW 2 had deposed that he knows the informant but he did not know 

the accused persons of this case. He stated that he did not know from where police 

recovered the pumps. He saw the pumps at Mahabhairab Thana and those were 

seized by the police. He stated that he signed on the seizure list. He stated that 

Exhibit 1(1) is his signature on the seizure list. 

 In his cross examination, PW 2 has stated that there were about 5-6 pumps but he 

did not from whom the pumps were seized. He further stated that he does not know 

how to read and write and did not read Ext. 1. He stated that he did not see the 

pumps before the court. 

10.  Saifur Rahman as PW 3 had deposed that he knows the informant, who was ASI of 

Mahabhairab O.P in the year 2015 as he was posted as Constable. He also stated that 

the accused persons are known to him from the date of incident. He stated that he 

does not know the time of occurrence of the incident. He further stated that he came 

to know about the incident later on. He heard that accused persons were in 

possession of five water pumps and on being asked they failed to produce any 

document authorizing their possession. They were bringing them in a Magic vehicle. 

He stated that accused persons told that the documents were with their owner for 

which they were asked to produce the same. Thereafter, the owner came to police 

station but he did not know what subsequently happened.  

 In his cross examination, PW 3 has stated that that the owner did not file any FIR in 

respect of theft of any water pump. He stated that he does not know as to whether 

the water pumps were theft articles or not. 
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11.  Informant ASI Pradip Kumar Nath as PW 4 had deposed that on 31.03.2015 he was 

posted at Mahabhairab Outpost as ASI. He stated that on 30.03.2015, he was 

checking vehicles near Mahabhairab at Paruwa Chariali Center at around 5:30 P.M., 

when a Tata Magic bearing No. AS-02/AC-1575 was coming at high speed and he 

stopped it and when he unfurled the cloth in the backside, he found 5 numbers of 

Cello Pumps. He stated that there was a conductor and driver and on asking them 

about the documents relating to the Cello Pumps, they could not produce the same. 

They replied that they were carrying the pumps from Nagaon and the same to be 

delivered at Sootea but they could not tell to whom the pumps would be delivered. 

Thereafter, he seized the Cello Pumps at the place of occurrence, brought the vehicle 

to the Outpost and O.C asked him to file ejahar. On the next day i.e., on 31.03.2015, 

he filed an ejahar and kept the accused persons in the Outpost for interrogation. He 

stated that after registration of the case, I.C investigated the case. Exhibit 2 is the 

ejahar and Exhibit 2(1) is his signature. Exhibit 1(3) is his signature in Exhibit 1. 

Exhibit 3 is the sketch map and Exhibit 3(1) is his signature which he prepared at the 

place of occurrence.  

     In his cross examination, PW 4 has stated that he has arrested the accused persons 

and seized the articles completely on the basis of suspicion. He stated that he could 

not remember whether he had examined both the accused persons. He filed the 

ejahar, prepared the sketch map and started investigation on the date of occurrence. 

He further stated that he examined constables S. Rahman and Kushal Kalita and also 

examined two other constables but could not remember their names. He examined 

the constables on 31.03.2015. He also stated that after completion of preliminary 

investigation, he handed over the case diary to I/C. He stated that the shallow pumps 

which he had suspected to be stolen and he has no personal knowledge whether any 

case was registered at Nagaon P.S regarding theft of the shallow pumps. He further 

stated that he did not find any FIR had been lodged regarding theft of shallow pumps 

when he was in Mahabhairab OP. 

12.  UBC 781 Kushal Kalita as PW 5 had deposed that he knows both the accused persons. 

On 30.03.2015 he was present at Paruwa Chariali for vehicle checking along with ASI 

Pradip Nath. He stated that he saw one Tata Magic truck coming from Nagaon 

towards Paruwa Chariali at high speed and when he signaled it to stop, it broke their 

signal and went some distance ahead and stopped it. He further stated that when he 

and Pradip Nath unfurled the cloth, he found 5 numbers of machine pumps and on 

asking them about the documents, they could not produce it. Thereafter, he along 

with Pradip Nath took the vehicle along with the accused persons to Mahabhairab 

O.P. 
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     In his cross examination, PW 5 has stated that on the date of occurrence, there was 

ASI Pradip Nath and Arup Gogoi along with him. He further stated that there was no 

secret information from Nagaon P.S regarding theft. He stated that he did not sign on 

any paper when he reached O.P. He also stated that he was not examined. He stated 

that he has no personal knowledge whether the shallow pumps were stolen or 

genuinely belongs to someone.   

13.  Upon appreciation of the evidences of the Prosecution witnesses as well as other 

materials on record, it can be ascertained that even though informant has made out a 

case against the accused persons, but eventually informant has failed to establish the 

case against them and has admitted in his cross examination that he has arrested the 

accused persons out of suspicion. Moreover, Prosecution has failed to prove the case 

against the accused persons through their witnesses and none of the Prosecution 

witnesses could say as to whether said seized pumps were stolen or not. Moreover, 

one strong point which shifts the case in favour of the accused persons is that neither 

there is any FIR regarding theft of stolen pumps in the Mahabhairab outpost or at 

Nagaon P.S.  

14.  It appears that PW 3 is a hearsay witness who does not know the entire details of the 

case. PWs 1 and 2 are seizure witnesses but seized pumps were not produced before 

them at the time of their giving evidence. Moreover, PWs 1 and 2 also does not know 

anything about this case. PW 5 who is a constable under the informant would 

naturally depose in favour of the informant but even then he has stated that he does 

not have any personal knowledge regarding the incident. Moreover, other witnesses 

cited in the charge sheet including other constables were not examined by the 

Prosecution and no local people of the place of occurrence where said truck was 

stopped and pumps were seized were examined by the Prosecution. 

15.  Hence it can be said that Prosecution has failed to prove the allegation against the 

accused persons beyond reasonable doubt. Prosecution has utterly failed to prove 

that seized pumps were stolen by the accused persons themselves and hence accused 

persons are not found guilty or responsible for stealing said pumps and hence 

Prosecution has failed to prove the ingredients of Sections 379/411 of the Indian 

Penal Code against both the accused. In view of above discussion and considerations, 

accused persons are entitled to be acquitted of the offences under Sections 379/411 

of the Indian Penal Code and all the aforesaid Points for determination of this case 

are decided against the Prosecution and in favour of the accused.       
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                                              ORDER 

 

Hence I hold that accused persons Mafizul Islam and Babul Hussain are not guilty of 

committing offences punishable under Sections 379/411 of the Indian Penal Code. 

Accordingly they are acquitted from the offences punishable under Sections 379/411 

of the Indian Penal Code and are set at liberty forthwith. 

 

The bail bond of the accused persons shall stand cancelled and surety shall be 

discharged after the expiry of 6 (six) months period from today. 

 

The case stands disposed off on contest. 

 

The Judgment is delivered in the open Court in presence of the accused and their 

Advocate. The Judgment is given under my hand and seal of this Court on this the 

17th day of August, 2019. 

 

 

 

                                                                                     (B. Acharyya) 

                      SDJM(S), Sonitpur, Tezpur 

 

 

 

 

 

 

 



G R  C a s e  N o .  6 7 4  o f  2 0 1 5  
State V.  Mafizul Islam & Anr. 

 
 

                                                 Appendix: 

Prosecution Witness: 

PW 1:   Sri Arun Bawri 

PW 2:  Sri Abdul Gafur 

PW 3:  Md. Saifur Rahman 

PW 4:  ASI Pradip Kumar Nath 

PW 5:  Sri Kushal Kalita 

 

Documents Exhibited by Prosecution:  

Ext. 1:  Seizure list 

Ext. 1(1): Signature of Arun Bawri 

Ext. 1(2): Signature of Abdul Gafur 

Ext. 2:  Ezahar 

Ext. 2(1): Signature of Informant 

Ext. 3:  Sketch map 

Ext. 3(1): Signature of ASI Pradip Kumar Nath 

 

Defence Witness: Nil 

Documents Exhibited by the defence: Nil 

 

 

                                                                                            (B. Acharyya) 

                                                            SDJM(S), Sonitpur, Tezpur 


